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Questions Presented 


1) Whether it was error for the Trial Court 
to deny defendant's motion for a judgement of acquittal 
or for a new trial on the issue of identity where the 
robber was described by the eomplaining witness as a negro 
man, 5' 5", 140 - 150 pounds, with a pox mark scar on his 
right cheek, and where defendant is shewn by elear and 
impartial evidence to be 5' 7 3/4", 188 - 192 peunds, with 
three pox mark scars on his right cheek and several other 
scars on his face, and who had a process hair style and 
@ moustache at the time of the effense, and where the 
complaining witness failed to recqgnize defendant when 
confrented by him at the place of the rebbery? 


2) Whether it was error for the frial Court 


to admit evidence of extra-judicial identifications at 

@ line-up and at a preliminary hearing, particularly 
evidence offered by persons other than those allegedly 
making the extra-judicial identification, and especially 
where no photograph was made of the line-up to test the 
credibility thereof, and where neither witness testifying 
as to the line-up identification could describe the other 


men in the line-up and even disagreed as to the number 


of men in the line-up? 


3) Whether, under the circumstances, where 


defendant testified in his own behalf, it was error for 
the Trial Court to admit evidence of defendant's prior 
record which consisted solely of a seven (7) year eld 


prior eonviction for misdemeanor assult? 


4) Whether the rial Court erred in admitting 
uncorroborated testimony of an arresting officer eoncern- 
ing statement allegedly made at the time of the arrest, 
and testimony depicting defendant as cowering behind a 
refrigerator, when the arrest was made in the dark of night 
and when defendant first saw the officer, who had not 
identified himself and who was dressed in plain clothes, 
shining @ light and pointing a gun through the window of 
defendant's home? 
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IN THE UNITED STATES 
COURT O.° APPEALS 
FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


Vv. 


THE UNITED STATES OF AMERICA 


APPEAL NO, 20,278 


BRIEF FOR APPELLANT 


Jurisdictional Statement 


The Trial Court is purported to have had jurisdiction 
by virute of an indictment of the defendant by Grand Jury 
638-65 on June 14, 1965 for violation of Title 22 District 
of Columbia Code, Sections 2901 and 502 (robbery and assult 
with dangerous weapon). 

Appellate jurisdiction lies under Title 28, United 
States Code Sections 1291 and 1294, a Notice of Appeal having 
been timely filed and an order of the United States District 


Se ye &, 


Court for the District of Columbia having been filed 


authorizing defendant to proceed on appeal without payment 


of costs, and sentence having been imposed and judgment 


entered on June 17, 1966 in Crim; 626-65. 


Statement of the Case 


Defendant, William Rapley, is accused of having, 
on or about March 5, 1965, robbed Erving L. Sehneider of 
property consisting of $231.01 in money and 24 money orders 
made out in the amount of $100 each. Two counts of the 


Grand Jury indictment for assult with a dangerous weapon 


were Gismissed by the Trial Court, 


On March 5, 1965, at approximately 5:00 P.M., 
a negro male, 28 - 32 years old, 5' 5" tall and weighing 
140 - 150 pounds, having a pox mark scar on his right cheek 
and wearing a dark jacket and a be~bop cap entered the 
Gallaudet Valet, 1004 Florida Avenue, N. E., Washington,D.C., 
and took from Erving L. Schneider property in excess of $200 
in money and 24 money orders in the amount of $100 each 
(Tr. 36, 37, 80). The robbery required approximately 20 
minutes, during the course of which the witness John Levesque 
_ (5! 8 1/2", 130 pounds) entered the Valet shop and observed 
the robber from a range of about two (2) ft. for several 
minutes (Tr. 48, 65, 72, 75). Levesque, who had an excellent 
opportunity to observe the robber (Tr. 49, 67, 68, 75, 78) 
gave the police a detailed description of the robber, which 
description was corroborated by Schneider, immediately 
following the robbery (Tr. 49, 68, 176). The description 
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of the robber given to police (Tr. 176) was for a negro 


male 28 - 32 years old. Defendant is a negro male and 
was 27 years old at the time of the robbery. The robber 
was described as 5' 5"; 140 - 150 pounds. Defendant is 

5' 7 3/4" and weighs approximately 190 pounds (Tr.94, 211). 
The robber was described as having dark skin, Defendant 
has brown skin. The robber was deseribed as having a pox 
mark scar on his right cheek, Defendant has several pox 
mark and other scars on his face, including three pox mark 
scars on his right cheek (Tr, 233), At the time of the 
rebbery, defendant had long hair whieh he wore in @ process 
style (Tr, 94-96, 176, 188, 191, 197, 232, 251, 260) and 
had both a moustache (Tr. 141-143, 166, 167) and a goatee 
(Tr. 77, 142, 180, 233). ‘The description given police did 
not mention the process hair style, moustache or goatee 
(Tr, 176), although Levesque testified that he remembered the 
goatee, and that the robber wore a hat (Tr. 76), had short 
hair (Tr. 77), and had no moustache (Tr. 76-77), At the 
trial, Schneider could not remember the description at all, 
(fr, 48) and Levesque testified that defendant had changed 
quite a lot since the robbery (Tr. 76). Levesque testified 
that he was studying the robbers face most of the time 
during the robbery (Tr, 78) and all that he noticed about 
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the face was a pox mark on the right cheek and eyes that 
glittered. (Tr. 65). Mary Venable, (Government Witness) 
testified that defendant was about the same weight or 
possibly a little heavier at the time of the robbery then 
he was at the time of the trial (Tr. 94). 

Schneider testified that subsequent to the 
robbery he had only seen defendant onee outside of court, 
and that one time was on the street and that they did not 
speek (Tr. 55, 56). Defendant testified that while he was 
on bond pending trial he took clothing to Gallaudet Valet 
to be cleaned; that he engaged Mr. Schneider in a conversa- 
tion about the clothes; that he was face to face with 
Mr. Schneider while in the Gallaudet Valet shop; that he 
got a receipt from Mr. Schneider, under an assumed name, 
for the clothes; and that Mr. Schneider gave no indication 
of recognizing him (fr. 230-232). This testimony was 
corroborated by John Rogers, a law student at Georgetown 
University, (Tr. 213-219). 

The defendant was arrested at his home at 641 
Pickford Place, N.-E., Washington, D. C., in the dark of 
night on the morning of April 29, 1966, on a warrant issued 
in the name of William Rapley, on April 25, 1965 (Tr. 102, 


105). One of the arresting officers, dressed in street 


clothes, after knocking on defendants door ‘and receiving ” somata 


no answer, and before identifying himself in any way, 
shined his flashlight over a drawn gun through a window 


into defendant's kitchen where defendant, partially dressed, rat : 


was at the time (Tr. 106, 112, 120). 

Officer Nevalancy was permitted to testify, over’ ; 
defendant's objection, that at the time of the arrest, ; 
when he shined his light over a drawn gun through the 
window of defendant's kitchen, he observed. defendant erence 
to hide behind a refrigerator one ft. from the window 
(Tr. 177, 121). Nevalancy further testified that defendant 
stated at the time of the arrest that he knew that the : 
police were looking for him and that he had gone to 
Pittsburgh, Pennsylvania, but had come back to give himself 
up (Tr. 105-126). This testimony was first heard by the 
Court out of the presence of the jury (Tr. 103-115), then 
repeated to the jury (Tr. 115-126). Nevalancy also : 
testified that he later entered the house and went into 
defendant's kitchen but did not notice any room or pantry 
off the kitchen (Tr. 122). ie 

Defendant's wife, Marie Rapley, testified that 
there was no refrigerator in defendant's kitchen but 


that the refrigerator and a washing machine were in a. 
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small pantry off the kitchen and that the window in the 
pantry is too high to be seen through from the ground 
outside (Tr. 138-140, 164, 165). 

Testimony by Schneider and by a police officer 
was admitted, over defendant's objection, tended to show 
that, after defendant's arrest, Schneider identified 
defendant in a police line-up as being the person who had 
committed the robbery in question. (Tr. 42-45, 53, 55, 
127-133). Prior to making the line-up identification, 
Schneider had been informed by police that defendant had 
given the money orders in question to Mary Venable to be 
cashed, and had been shown photographs of defendant (Tr. 52, 
53, 71, 203; Minutes of Grand Jury Clerk). No photograph 
of the actual line-up was taken (Tr. 29). Although, the 
robbery required 20 minutes, Schneider did not observe 


the robber sufficiently close to give the police a description 


of the robber immediately following the robbery (Tr. 48). 
’ Defendant testified that, during the night of 
March 5 - 6, 1965, at a card or dice game in the Dunbar 
Hotel (Tr. 225), defendant participated in a dice game 
during the course of which he obtained from a person known 
only to him as "Reds" two money orders in the amount of 


$100 each (Tr. 253, 254). On March 6, 1965 defendant asked 


Mary Venable to cash, and Mary Venable did cash the two 
money orders at the Hayes Market, 301 - 7th Street, N. E.,— 
(Tr. 87, 88, 97). 


Statement. of Points 


1) The evidence in this case relating to the 
issue of identity was such that a reasonable 'juryman : 
would necessarily have had a reasonable doubt as to guilt 
and, therefore, the Trial Court should have granted : 
defendant's motion for acquittal or for a new trial, With 
respect to Point 1, appellant desires the Court to read 
the following pages of the reporter's transcript: Tr, 40-42, 


47-62, 72-78, 80-84, 94, 95, 141-143, 166, 167, 176, 188, 
191, 197, 211, 213-218, 251, 260. 


2) There was a denial of due process when the 

Trial Court admitted, own defendant's objections, evidence 
of extra-judicial identifications at a police line-up 

and at a preliminary hearing; this evidence included 
testimony by a police officer relating to the line-up 
identification allegedly made by another person, which 
testimony was submitted into evidence for the truth of 

the assertions which it contained. With respect to Point 2; 


appellant desires the Court to read the following pages 
of the reporter's transcript: Tr. 43-45, 51-55, 69-71, 
127-133. 


3) There was a denial of due process by the 


admission, our defendant's objections, of testimony by 


an arresting officer: (a) depicting defendant or cowering 


behind a refrigerator to avoid arrest, and; (b) relating 
to statements allegedly made at the time of arrest. With 
respect to this point, appellant desires the Court to 
read the following pages of the reporter's transcript: 
Tr. 103-126, 138-140, 164, 165. 


4) There was a denial of due process by the 
admission of evidence relating to a seven (7) year old 
conviction of defendant for misdemeanor assault. With 
respect to this point, appellant desires the Court to 
read the following pages of the reporter's transcript: 
Tr, 219-220, 235. 


Summa of nt 


This appeal involves a number of points, all 
of which relate either directly or indirectly to the 
controlling issue of identity. Any one of these points 
is sufficient to vacate the judgment below, and the 
cumulative effect of the several points was a clear 
denial of due process of law. First, although the com- 
plaining witness and another witness identified defendant 
in open court as the robber, these witnesses had up to 
20 minutes to study the physical characteristics of the 
robber, and the description which they gave police 
immediately following the robbery did not remotely fit 
defendant. Further, the complaining witness failed to 

recognize defendant when confronted by him in the shop 
where the robbery took place. Second, the Trial Court 
admitted evidence of out-of-court identifications at a line- 
up and at a preliminary hearing, which out-of-court 
identifications had been made only after the witnesses. 

had been informed that defendant had possession of money 
orders stolen during the robbery, and had been shown 
photographs of defendant by police officers. Further, no 
photograph of the line-up was available to test the credi- 


bility of the line-up identification and neither witness 
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testifying to the line-up identification could describe 
the other men in the line-up and even gave conflicting 
testimony as to the number of men in the line-up. Third, 
the Trial Court admitted uncorroborated testimony by one 
of two arresting officers regarding alleged conduct of 
the defendant at the time of the arrest, which alleged 
conduct had no bearing on the issue of guilt, but which 
were highly prejudicial to defendant. Fourth, the Trial 
Court admitted evidence of defendant's prior record which 
consisted solely of a seven (7) year old conviction for 


misdemeanor assault, which prior offense was of a nature 


having no bearing on the issue of truth and veracity, 


and which was entirely unrelated to the offense charged. 


Argument 


A. The Issue of Identity 


This appeal may ultimately be decided on the issue 
of identity. Although the witnesses Schneider and Levesque 
both identified defendant in open Court as being the person 
who robbed the Gallaudet Valet on March 5, 1965, it is 
submitted that the evidence in the case is such that a 


reasonable juror must have had a reasonable doubt, as a 


matter of law, and that defendant's motion for judgment 


of acquittal at the close of the evidence should have — 
been granted. For example, the description of the robber 
which was given to police immediately following the robbery 
by the witness Levesque, and which was concurred in by 
the complaining witness, is considered to be particularly 
significant for several reasons. First, Levesque had 
several minutes to observe and study the characteristics 
of the robber. Second, Levesque himself is a maturer, 
intelligent man (25 year old college student), 5' 8 1/2" 
tall and weighing 130 pounds. After observing the sobbed 
from a distance of approximately two (2) ft. for several 
minutes, he described the robber as being 5' 5" and weigh- 
ing 140 - 150 pounds. ‘Thus, by comparison, Levesque 
described the robber as being 3 1/2" shorter than himself 
and as weighing 10 to-20 pounds more than himself. Yet, 
by clear and impartial evidence, defendant was shown to 
be almost the same height as Levesque and to weigh 60 3 
pounds more. Beyond this, the description given police 
is perhaps more pertinent in the features not mentioned 
than in those actually given to police. For example, the 
robber had a single pox mark scar on his right cheek, 


while defendant was shown to have three pox mark scars on 
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his right cheek and several other scars on his face. 


Also, at the time of the robbery, defendant wore a moustache, 
@ small goatee, and wore his long hair in a process style. 
However, despite the fact thatthe robbery required 15 to 
20 minutes, during which time Levesque testified that he 
studied the robbers face, the description given police 
contained no mention os such distinguishing features. On 
the contrary, at the trial, Levesque testified that the 
robber had short hair and no moustache. 

If the evidence is such that a reasonable juryman 
must necessarily have a reasonable doubt as to guilt, 
the Judge must require an acquittal. Curley v. U.S, 
81 U.S. App. D.C, 389, 160 F.2d, 229 (1947). It is the 
contention of the defendant here that the only reasonable 
view is that the inferences drawn as to his identity were 
not based on substantial evidence or undisputed facts. 
Campbell v. U.S., 115 U.S. App. D.C. 30, 316 F.2d. 681 
(2963). To the pobuire. the evidence was such that a 
reasonable juryman would necessarily have had a reasonable 
doubt as to the defendant Rapley's guilt and therefore 
Gefendant's motion for judgment for acquittal should have 
been granted. 


B. Out of Court identification 


The Trial Court admitted, over defendant's 
objection, evidence that the complaining witness had 
identified defendant in a line-up conducted in the cell 
block at the Police Department. However, the record : 
shows that prior to this line-up identification, the 
police had informed Schneider of the fact that defendant 
had been in possession of money orders taken during the 


robbery, and had shown defendant's picture’ to the com- 
plaining witness. Further, no picture was taken of the 


line-up so that the credibility. of the line-up 
identification could not be judged, and neither the com- 
plaining witness nor the police officer testifying at the 
trial could describe any of the other men in the line-up, 
and the two witnesses actually disagreed as to the number 
of men in the line-up. Similarly, the witness Levesque 
testified that he had identified the defendant at a — 
preliminary hearing, although the testimony relating to 
this identification is somewhat vague. Indeed, Levesque 
testified that he identified defendant at the preliminary 
hearing as "having a pox mark scar" and "being big enough" 
to have been the robber and the proseucting attorney had 


to drill Levesque on this point before he would state 
that he had actually identified defendant as the robber. 
Significantly, Levesque was shown pictures of defendant 
prior to this out-of-court identification, but was unable 
to identify defendant from his picture, No record was 
made, and therefore no transcript is available, of the 
proceedings at the preliminary hearing so that defendant 
4s unable to review the actual circumstances of this 
alleged out-of-court identification. 

This Court has never ruled on the question of 


admissibility of ‘evidence of extra-judicial identification. 
Smith v. U.S., 119 U.S. App. D.C. 272, 340 F.2d. 797 


(1964). In the Smith case, the point was raised on 
appeal but the Court held that, in the circumstances of 
that case, where the evidence was admitted without objection 
by defense counsel, no plain errors or defects affecting 
substantial rights of defendant were violated. The Court 
recognized, however, that evidence of such extra-judicial 
identification 18 inadmissible in some jurisdictions. 

In the Smith case, Supra, this Court was faced 
only with a situation where the evidence of extra-judicial 
identification was presented by the complaining witness. 


However, in the instant case, testimony of a police officer 
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was admitted, over defendant's objection, relating to 
the alleged line-up identification. The hearsay rule 
is primarily designed to exclude testimony of extra- 
judicial declarations introduced for the purpose of 
proving the truth of their content. Baber v. U.S. 116 
U.S. App. D.C. 58, 324 F.2d. 390 (1963). The testimony 
by the police officer relating to the alleged line-up 
identification by the complaining witness is "the most 
flagrant violation of the hearsay rule .... @ person 
not the witness, has made an out-of-court statement which 
was offered in evidence by the witness for the truth of 
the assertion which it contained". Leeper v. U.S., 117 
U.S. App. D.C. 310, 329, F.2d. 878 (1964). . 
While the admission of hearsay testimony does 
not always necessitate reversal of a conviction, in this 
case the admission of hearsay evidence was clearly 
prejudicial to defendant's case, as demonstrated by the 
fact that the jury, during their deliberation, sent a note 
to the judge requesting additional information relating 
to the alleged line-up identification. Further, the 


admission of a substantial amount of evidence by three 


witnesses relating to the extra-judicial identification 


of defendant, when combined with the comments of the 


prosecuting attorney during closing argument was of such 
a substantial nature that it cannot be said not to be 
prejudicial to defendant. 


C. Testimony of Arresting Officer 


One of the two arresting officers testified, 
over defendant's objection, that at the time of the 
arrest, he found defendant attempting to conceal himself 
behind a refrigerator in his kitchen. While such evidence 
has been held, under certain circumstances, be admissible 
as evidence of flight tending to establish guilt, in 
the cirsumstances of the present case, the evidence 
could not fairly be so construed and was of such a 
highly prejudicial nature that it should have been ex- 
cluded. The evidence is conflicting on the question of 
whether or not defendant was attempting to conceal 
himself behind a refrigerator, and there is evidence in 
the case that there is not even a refrigerator in the 
kitchen. However, it is submitted that the alleged 
action of defendant would be the normal action of any 
intelligent person when suddenly faced with a gun and 
light shining through his window in the dark of night. 
Thus, what would otherwise be considered a normal reaction 
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by an intelligent prudent person was submitted to the 


jury as evidence of guilt. While defendant's alleged 
action might have been relevant under different cir- 
cumstances, any possible relevancy under the circumstances 
of this case was clearly outweighed by the prejudice. 

to defendant. 

The arresting officer further testified that 
defendant stated, at the time of the arrest, (the 
evidence is not clear whether before or after defendant 
was actually placed under arrest) that he stated that 
he had heard that the police were looking for him and 
had gone to Pittsburgh, Pennsylvania, but had returned 
to give himself up. Although the policeman testified 
that he warned defendant of his right to counsel, again 
the record is not clear as to whether or not this alleged 
warning was before or after the alleged statements made 
by defendant. The officer testified that the statements 
were in response to his question to defendant regarding 
why he was hiding (Tr. 118). Despite the highly pre- 
judicial nature of the testimony offered by the police 
officer, the prosecutor made no effort to corroborate 
this testimony by testimony of the other arresting 


officer who presumably was in as good a position to 


= 18 .< 


testify on some of the points as the officer who actually 
testified. 

Since the evidence does not clearly establish 
that defendant was warned of his rights prior to the 
time that he allegedly made the statements concerning 
his going to and returning from Pittsburgh, Pennsylvania, 
it is submitted that it must be presumed that he had 
not been so warned. Significantly, defendant's trial 
counsel cross-examined the arresting officer on this 
point, but was unable to obtain a clear statement on the 
point. ‘Thus, in accordance with the rule in Escobedo v. 
Illinois, 84 S. Ct. 1758, it is submitted that the 
incriminating statements allegedly made by defendant 
at the time of the arrest, as well as testimony relating 


to his actions, should have been excluded. 


D. Defendant's Prior Record Irrelevant 
To Issue of Credibility 


When the defendant testified in his own behalf, 
the prosecuting attorney was permitted, over defendant's 
objection, to introduce evidence of defendant's prior 
record which consisted solely of a single conviction 


for misdemeanor assault seven (7) years previous to the 


offense in question. While evidence of an accused's: 


prior record has generally been held admissible by this 
Court as relevant to the question of credibility of the 
accused as a witness, in the instant case, it is sub- 
mitted that a misdemeanor assault conviction seven (7) 
years old can have little relevancy to this issue. However, 
the true effect of such evidence is so well known that 

the fiction employed to justify it is no longer persuasive. 
See Griswold "The Long View" 51 ABAJ 1017 at 1021. As 
pointed out by Dean Griswold, defendant had two almost 

hopeless alternatives, i.e., to take the stand in his 

own behalf, in which case his prior conviction could: be 
shown against him and conviction would be very likely, 

or refuse to take the stand, in which case he is likely 

to be convicted. It can not be contended that the evidence 
relating to the defendant's prior conviction was not. 
responsible in some degree at least for his conviction 

in the case at issue. Jones v. U.S. 119 U.S. App. D.C. 
213, 338 2d. 553 (1964). Defendant's burden on appeal 

is discharged if the record contains error which, within 
the range of reasonable probability may have effected the 
verdict. San Fratello v. U. S. 340 F.2d. 560 (Fifth 
Circuit, 1965). 


E. Conclusion 


In summary, defendant respectfully submits that 
the foregoing errors committed during the trial of the 
case below are sufficient to warrant dismissal of the 


case, or at least a remand for a new trial. 


Respectfully, 


Counsel for Appellant 
(Appointed by the Court) 


September 30, 1966 
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QUESTIONS PRESENTED 


a nat ae a 


1) whether the trial court abused its 
@iseretion in refusing to grant Appellant's motion 
for a new trial on the srounds of newly discovered 
evidence besed on the discovery of two disinterested 
witnesses who could offer vital testimony bearing 
on the issue of possession of recently stolen 


property? 


2) «shethcor the prosecutor's statements to 


the court during oral areument of Appellant's motion 
for a now trial were such as to improperly influence 


the trial court's decision on the motion? 


Questions Presented 
Jurisdictional Statement 
Statement of Case 

Rules Involved 

Statement of Points 
Summary of Argument 


Argument 
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IN THis UNITED STATES 
COURT OF APPALS 
FOR TH 
DISTRICT OF COLUMBIA CIRCUIT 


No. 20,824 


\ILLIAM RAPLEY 


Ve 


THE UNITED STATES OF AMERICA 


APPEAL FROM AN ORDER OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEFFOR APPELLANT 


Jurisdictional Statement 


The Trial Court is purported to have haa 


jurisdiction by virtue of an indictment of the defendant 


by Grand Jury €38-65 on June 14, 1965 for violation 


of Title 22 District of Columbia Code, Sections 2901 


and 502 (robbery ana assault with dangerous weapon) . 
Appellate jurisdiction lies under Title 28, 
United States Code, Sections 1291 and 1294, an 
application to proceed on appeal without prepayment 
of costs from an order entered December 16, 1966. deny- 
-ing Appellaat's motion for a new trial having been 
denied by an order of the Trial Court entered 
December 30, 1966, and a subsequent petition for 
leave to prosecute appeal without prepayment of ‘costs 
havine been granted by order of this court dated 


February 14, 1967. 


STATSMENT OF CASE 


Appellant was convicted of robbery (22 D.C. 
Code Section 2901) after a jury trial presided over 
by the Honorable John J. Sirica. Following the 
trial, Appellant's motion for release on bond pending 
sentencing was denied (Tr. 326). 

Following sentencing on June 17, 1966, an 
appeal boad of seventy-five hundred dollars (7502.00) 
was set by the Trial Court, and Appellant was 
incarcerateas at the District of Columbia jail due to 
his inability to post bail bond in this anount. 

Appellant remained in eustody until October 28, 
1966, when he was released on personal bona pursuant 


to order of this court dated October 27, 1966. By 


October 30, 1966 (two days after his release on bond) 


Appellant nad located the two disinterested witnesses, 
who were identified at the trial belo, and :iho could 
testify that they sai: one James Baldtin, alias "Recs", 
have and offer to sell a number of unsigned inoney 
orders et a dice game sshich Appellant attended in the 
Dunbar Hotel on the nisht of Harch 5, 1965 - the date 
of the robbery of which Appellant was convicted 

(wi. Tr. jc 


_—_—— - ’ 
hh. Tr. refers to the transcript of proccedings 


on motion, December 16, 1966. 
= oe 


During his trial, Appellant testified 


(Tr. 225-227, 250-252) that he did not then kaow the 


two disinterested witnesses other than by their 
nicknases; that he did not know James Baldwin other 
thaa by the nawe "Reds"; and that he did not nor 
where either of these persons lived or worked. 
Appellant further testified (Tr. 226) that, since 

the night of larch 5, 1965, he had briefly encountered 
one of these three persons, knovun only as "Kirk" or 
"curt", and that although he attempted to do so, he 
was unable to ascertain Curt's correct name or address 
at this brief meeting on the street. 

In an affidavit filed November 18, 1966 in 
support of his motion for a new trial of the same 
date, Appellant stated that he haa made an honest anc 
diligent effort to locate these persons before his 
trial, and that he had given to the police all of the 
information that he possessed relative to these 
persons, includins, a description or these persons, 
prior to his trial. ! 

In an affidavit filed November 18,1966 in 
support of Appellant's motion for a new trial, John 


Eduard Douthit stated that he saw one James Baldwin, 


alias "Recs", produce and offer to sell a number of 
money orders to cifferent persons present at a dice 
and poker game in the Dunbar Hotel on the nisht of 
Narch 5, 1965, and that he believes that Appellant 
purchased at least one of the money orders. hr. Douthit 
further statea that he did not appear at the trial of 
Appellant for the robbery of the Gellaudet Valet, or 
othersise earlier offer the above information, because 
he tas not aware that Appellant had deen accused of 
having robbed anyone until he was approached by 
Mr. Rapley on or about October 30, 1966 and asked if 
he remembered the poker game. 

At Appellant's trial, Mrs. Mary Venable testified, 


as a Government witness, that Appellant had, on 


iiarch 6, 1965, given her two money orders and asked her 


to cash them for hin (Tr. 86-89). This is the only 
testimony by 2 Government witness to support the 
Government's case on the issue of recently stolen 
property. However, other testimony by this same 
Goveznment witness relating to Appellant's physical 
appearance at the time of the robbery (Tr.. 94-96). is 
in Girect conflict with the description of the robber 
offered by the complaining witness and the witness 


John Levesque (Tr. 49, 75-78, 81-84)... 
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The record shows (Tr. 92, 93, 189, 228) 
that Mrs. Venable is a first cousin of Apvellant's 
brother-in-lav; that she is a married woman; that 
Appellant knew her husband; that Appellant never 
went alone to visit her home, but rather always uent 
with his brother-in-law, Morris Stokes (irs. Venable's 
cousin). Despite this, in his argument to the Trial 
Court in opposition to Appellant's motion for a nev 
trial (M. Tr. 7, 8), the prosecutor ropeatedly referred 
to this Government witness as Appellant's "girl friend". 
The record is completely devoid of any sugpestion of 
an illicit relation existins or ever having cxisted 
betticen Appellant and this Government witness. 


RULES INVOLVED 


federal Rules of Criminal Procedure, Rule 335 


provides: 


The Court may grant a new trial to a: 
Defendant if required in the interest of justice. 
If trial was by the Court without a jury the Court 
may vacate the judgement if entered, take additional 
testimony and direct the entry of 2 new judgement. 
A motion for a new trial based on the sround of 
newly discovered evidence may be made only before or 
within two years after final judgement, but if an 
appeal is pending the Court may srant the notion | 
only on remand of the case. A motion for a new trial 
based on any other grounds shall be made within five 
(5) days after verdict or finding of guilty or within 
such further time as the Court may fix during the 
5-day period. 
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STATSHZNT O% POINTS 


Trial Court's denial of Appellant's 
motion for € nes: trial on the grounds on neatly 
disecovercG evidence based upon the discovery, after 
trial, of to disinterested witaesses who can offer 
vital testimony oa the issue of possession of recently 
stolen property, hea the only evidence on this issue 
available at the trial was by defendant hiaself, 
constituted an abuse of the court's discretion. The 
record shows that Appellant attempted to locate the 
witnesses before his trial, both peisonally and by 
Gescribing these witnesses to the police, and that 
Appellant located the witnesses promptly upon nis 
release on bail followines nis trial. ith respect 
to point one, Appellanc desires the court. to read 
the folloiias paves of the official recor¢c: Tr. 225- 
229, 247-255, 266, 268, 259, 271, 273, 27't, 279, 

280, 295-299; ti. Tr. 2-6; Affidavits of Appellant 


ang John gdward Douthit, filed November 18, 1966. 


2) The Trial Court was prejudiced by improper 


statements made by the prosecutor during oral arzument 


of Appellant's motion for a new trial, which statements 


included repeated references to a Government 
witness es Appellant's girl friend when both tho 
witn.ss aad Appellant were married, and nothing 
in the record supccorts the ilanuendo of an illicit 
relation between the witness and Appellant. ‘ith 
respect to point tio, Appellant desires the court 


to vead the following paces from the transcript of 


proceedings on motion: Tr. 49, 75-78, ©1-5, 86-89, 


92-96, 189, 2238; i. Tr. 5-8. 


SUiBARY OF ARGUMENT 


St the trial beloi, Appellant freely 
admittec heving possession, on the day followings: 
robbery in question, of money orders taken durins 
robbery; and the Governuent relied heavily on 
issue of possession of recently stolen property 
in obtaining a conviction. The only evidence available 
at the trial to explain Appellant's possession of 


recently stolen property was on testimony of Appellant 


himsel’. (Tr. 225-229, 247-255). Two disinterested 


witnesses were discovered after trial, who vere not 
available at trial through no fault of Appellant or 
Appellant's counsel, and who can suoply vital evidence 
to this crucial issue of possession of recently stolen 
property. This evidence is of such a nature as to 
overcome the presumption raised by the possession of 
recently stolen property and therefore, since this 
was a crucial issue, would uadoubtedly produce an 
acavittal at a net trial. 

The Lanuendo created by the prosecutor's 
reference to the Governnent witness, Mary Venable, as 
Gefendant's own girl friend, when the record shovs 


that the witness is a married woman and that Appellant 


is a warriod man, and when nothing in the record, 
remotely sumgests an illicit or improper relation 
petiieen these persons, vias of such a nature as to 


prejudice the Trial Court on a crucial issuc. 
ARGUMENT 


I. Trial Court's denial of Appellant's 
motion for a new trial on the grounds 
of newly discovered evidence constituted 


an abuse of discretion. 


At the trial below, the Government was con- 
pelled to rely heavily on the issue of possession of 
recently stolen property in order to obtain a con- 
viction (Tr. 274, 275, 278-280, 295-299). This vas 
necessary because the so-called eye witness identifica- 
tion by the witnesses Schneider and Levesque ae so 


veals as to be unable to stanc alone. Thus, this 


appeal involves 2 crucial issue on which vital cvidence 


has been newly discovered, 
Prior to his trial, Appellant knew the newly 
discovered witnesses only by the nicknames “Mitch" 


and'Curt", respectively, and knew James Baldwin, from 


whom he purchased the money orders in question, 
only by the name "Reds". He did not know where 
any of these persons either lived or worked 


(Tr. 225-227, 250-252). Further, although Appellant 


had met "Reds" about eight times (Tr. 246), he had 


not seen "Mitch" often, and only around 14th Street 
(Tr. 250) and only knew Mitch and Curt on sight. 
Appellant testified (Tr. 225, 226) that he 
had attempted to locate these witnesses prior to his 
trial. Further, in an affidavit filed November 18, 
1966 in support of his motion for a nev trial, Appellant 
stated that he had made an honest and diligent effort 
to locate these persons before his trial, and that he 
had cooperated with the police by giving them all the 
information that he possessed relative to these persons 
in an effort to locate them prior to his trial. Thus, 
it is submitted that the record clearly supports the 
fact that the discovery of the witnesses is "newly dis- 
covered evidence" within the meaning of Rule 33,Federal 
Rules of Criminal Procedure. It is further submitted 
that Appellant was diligent in his attempt to dis- 
cover these witnesses prior to his trial, and certainly 


the discovery of these witnesses within two days 


of his release from custody after his trial must, 

be construed as acting diligently,. as required by 
Thompson v. United States, 86 U.S. App. D.C. 235, 
188 F.2d 625. Only ordinary diligence - not the 
highest degree of diligence - is required to support 


a motion for a net: trial. on the grounds of newly 


discovered evidence. U. S. v. Gordon, 246 F. Supo. 


522, D.C. D.C., (1965). 

Althourh Appellant took the witness stand 
in his om behalf at his trial, and offered evidence 
explaining his possession of the recently stolen 
woney ordei’s, the discovery of other witnesses who 
can offer evidence on this crucial issue should not 
be construed as merely cumulative. This position is 
Girectly in accord with the decision of this court 
in Amos v. United States, 95 U.S. App. D.C. 31, 218 
F.2d 44 (1955). 

In view of the prosecutor's statement to the 
jury, during closing arguments, that the "money 
order testimony is extremely erucial” (Tr. 271), his 
explanation as to why this testimony regarding the 
money orders vas crucial (Tr. 273-275), and the other 


extensive argument to the jury on the issue of 
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possession of recently stolen property, it 1s sub- 
mitted that the evidence to be offered by the newly 
discovered witnesses must be presumed to be material 
to the issues involved. 

The evidence to be offered by the newly 
discovered witness Douthit is outlined in his affidavit 
filed in support of Appellant's motion for a new 
trial. Thus, this witness has stated, under oath, 
that he was present at the dice and poker game in the 
Dunbar Hotel on the night of March 5, 1965; that he 
saw James Baldwin, alias "Reds", produce and offer to 
sell a number of money orders during this dice game; 
ana that he saw Appellant discussing the money orders 
with James Baldwin on that night. This evidence on 
an issue admitted by the Government to be critical 
to the case is of a vital nature to Appellant's 
defense, and would probably produce an acquittal at 
a new trial. Cleerly, it has been established that 


there is a reasonable probability that there has been 


a miscarriage of justice in this case. U. S. v. Smith, 


179 F. Supp. 684, affirmed 109 U.S. App. D.C. 28, 283 
P.2a 601. Thus, it is submitted that each of the 


elements necessary for obtaining a new trial on the 


grounds on newly discovered evidence, as set forth 
by this court in Thompson v. U. S,, supra, is 


present in the instant casc, 


II. Trial Court prejudicec by 


improper arguaent of prosecutor 


In his argument in opposition to Appellant's 
motion for a new trial, the prosecutor repeatedly 
referred to the Government witness, Mary Venable, 
as Gefendant's girl friend. Although Appellant was, 
and is, a friend of this Government witness, the 
prosecution objected when Appellant's attorney attempted 
to establish the nature of this friendship on cross 


examination during the trial below (Tr. 93). 


Although there is nothing in the record to support 


such a contension, it cannot be denied that a reference 
to a married woman as being the "girl friend" of a 
married man creats the innuendo of an illicit 
relationship. 

Mary Venable was .an important Government 
witness at the trial below, and was the only Government 


witness giving testimony to support the crucial issue 


of possession of recently stolen property. However, 
this important witness gave evidence, under cross 
examination, which was extremely damaging to the 
Governinent's position on the issue on identity, and 
which was directly contrary to the testimony offered 
oy the witnesses Schneider and Levesque (Tr. 94-96). 
Since Appellant testified that he did, in 
fact, nave possession of toney orders on the cay 
followins the robbery, and since the evidence to be 
offerecé by the nevily discovered witnesses is intendec 
to explain this possession, this unfounced attack on 
Appellaat's character, through aa attack on a 
Government witness, could serve no purpose in this 
argument other than to prejudice the court. As stated 


by this court in Brown v. United States, U.S. App. D.C., 


370 F.2d 242 (1966), quoting from Berger v. United 


States, 295, U.S. 78,88 (1935): "“Althoush the prosecutor 
may strike hard blows, he is not at liberty to strike 
foul ones." In the instant case, the prosecutor's 
remarks clearly constitute “an appeal wholly 

irrevelant to any facts or issues in the case”, 


Viereck v. United States, 318, U.S. 236, 247 (1946). 


_ CONCLUSION 


THEREFORS, Appellant respectrully submits 


that the foregoing clearly establishes that the Trial 
Court abused its discretion ia denying the motion 
for a new trial on the grounds of newly discovered 


evidence. 


Respectfully, 


vanes L. Bean 
1815 - H Street, N. i. 
vashingston, D. C. 20006 
Counsel for Appellant 


{Appointed by this Court) 


March 31, 1967 
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REPLY ARGUMENT 


The Issue of Identity 


Appellant has carefully reviewed the record 
on appeal but is unable to find any testimony by 
the complaining witness, Mr. Erving L. Schneider, to 
the effect that he "took a good look” at the robber's 
face as asserted in Appellee's Brief at page 2. To 
the contrary, Mr. Schneider testified (Tr. 49, 50) 
that he did not feel that he remembered enough about 
how the robber looked to describe him with any 
particularity to the police immediately following 
the robbery, and that it was necessary for another 
witness-~John Levesque-to give particulars of the 
description to the police. Mr. Schneider did testify 


that Mr. Levesque got a very good look at the robber 
(Tr. 49). 


Appellee argues (Br. 11) that "every conflict 
in the identification evidence related to features 
that Appellant had within his power to change during 


‘the fourteen months between the robbery and trial”. 


This contention is wholly without merit. Of the 
particulars of the description given by Mr. Schneider 
and Mr. Levesque to the police at the scene (Tr. 80- 
81, 186), only the age (28 - 32 years) accurately 
fit Appellant. It is of no moment to assert that 

it is "within ones power" to gain 50-to-60 pounds, 
change the color of ones skin from "dark" to brown, 
to add two pox mark scars on his right cheek, one 

on the left side of his nose, two other scars on his 
cheek, three holes in his ear, and lacerations above 
both eyes (Tr. 233), all within the time between 

the robbery and Appellant's trial. Further, it is 
pointed out that Appellant was arrested less than 


two months after the robbery, and there is no 


evidence of any changes in these physical characteristics 


since his arrest. 

The identification given to the police by: 
Mr. Levesque was not given in a vacuum, but rather 
he had an excellent base reference from which to 
judge the robber. Mr. Levesque is, himself, a man 
of 5'8 1/2" in height, weighing 130 pounds. It is 


unreasonable to contend that such a man would study 


ore, 


another man for a period of at least five minutes 
at the close range of 2 feet, for the purpose of 
subsequent identification, then actually describe 
the man as being 5'5"3 140 - 150 pounds if that 
other man was, in fact, almost 5'8" and weighed 
190 pounds. It is equally unreasonable that the 
witness, (an intelligent, 25 year old college 
student) would only notice one pox mark scar on the 
right cheek of a face literally sprinkled with pox 
mark and other scars, or that he would fail to 
notice such distinguishing characteristics as a 


process hair style, moustache, and goatee. 


The Trial Court's Aouse of Discretion 
Under Luck v. United States 


Since Appellant's Brief was filed on 
October 3, 1966, a number of cases have been decided 
by this Court relating to a trial court's discretion 
in allowing the government to impeach a defendant with 
prior conviction under the rule stated by this 
Court in Luck v. United States, 121 U.S. App. D.C. 


151, 348F.2d 763 (1965). As stated by Judge Fahy 
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(dissenting opinion) in Stevens v. United States, 


U.S. App. D.C. ; F.2d (No. 19,883, 
decided October 20, 1966), 

"A serious question of fundamental 
unfairness arises when an 
evidentiary rule may detur a 
defendant from testifying in his 
own behalf or if he does testify 
subjects him to evidence highly 
prejudicial on the issue of guilt 
though inadmissible for that purpose.” 

In the instant case, Appellant was shown 
(indeed never denied and admitted in Court) to have 
had possession, on the day. following the robbery, of 
articles taken during the robbery. No evidence was 
available to explain this possession of stolen 
property unless defendant himself took the stand to 
testify regarding the point. Before taking the 
stand, however, defendant's counsel sought a 
ruling under LUCK, which requested ruling was denied 


(Tr. 219, 220).7 


tin the recent Sagas of John I. Brown v. United 
States, U.S. App. D Fed (No. 20,082 
decided November 10, 1966)" this Court reversed a 
conviction in which the defendant sought such a) 
ruling, and then chose not to testify when the trial 


Sed 


Appellee has contended that there was no 
"substantial prejudice at least in Appellant's mind 
for he did not find the prejudice so overriding as 
to prevent him from choosing to testify". Such a 


court ruled that his prior conviction could be 
introduced in evidence against him. In the Brown 
case, the Court stated, in part: 


"Phus, the impeachment rule 
confronts the defendant with a 
delima. Although his testimony 
may provide useful, even critical, 
information, he must weigh the 
prejudice that will attend ex- 
posure of his criminal record. 

Too often the defendant is kept 
from the stand or, having risked 
impeachment is clearly prejudiced 
by admission of his prior record." 


Similarly, in Pinkney v. United States, U.S. 
App. D.C., > 303 F.2d. 696 (1966), this Court 
stated that prior convictions must be received with 
caution, for such evidence not only permits. the 
prosecutor to throw doubt upon the defendant's 
testimony regarding the facts of the case being tried, 
but also may result in causing such an atmosphere 
of aspersion and disrepute about the defendant as 
to convince the jury that he is an habitual law 
breaker who should be punished and confined for the 
general good of the community. The Court further 
stated that even. cautionary instructions cannot 
prevent the jury from considering prior action in 
deciding whether-Appellant has committed the crime 
charged. 


statement on the part of the Appeilee flies in 
the face of Luck v. United States, as interrupted 
by this Court in Brown v. United States, and Pinkney 
v. United States (See Footnote, Supra.). - | 
The instant case is clearly aistinguishable 
over Hood v. United States, < SUSS. App.-D.c2, Fs 
F.2d. __ (No. 19,650, decided June 30, 1966) relied 
on, in part,by Appellee. The Hood case merely held 
that, on the record in the particular case, .the ; 
Court could not find that the trial court had 
abused its discretion for admitting evidence. of : 
a prior conviction of a felony. In the instant | 
case, Avpcilant's prior conviction vas for a 


misdemeanor - not: a felcny ~ and that single 


conviction was eight years 01d at the time of the 
2 3 
trial. 


enppelies offers a hypothetical explanation 
(Br., Footnote 2) for the police serving an arrest 
warrant in the dark of night. ‘The warren? was less 
than four Gays old when served, and there is no © 
evidence that any attempt hed previously been made 
to serve the warrant. oes 


appellee asserts (Br.; Footnote 20) that 


Appellant's trial counsel objected to. evidence 
relating to statements and acts at the time of 


ae pee 


Conclusion 


THEREFORE, it is respectfully submitted 
that the judgement of the District Court should 
be reversed and this case should be dismissed, 


or at least remanded for a new trial. 


Respectfully, 


Counsel for Appellant 
(Appointed by the Court) | 


December 23, 1966 


defendant's arrest solely on *ne ground of relevancy 
and that the issue of excluding this evidence under 
Escobedo v. Illinois, 378 U.S. 478 cannot be 

raised for the first time on appeal, citing 
Schmerber v. California, 384 U.S. 757. ‘Suffice it 
to say that counsel's objection was not solely 

on the ground of relevancy (See Tr. 103, 109, lil, 
112). In Schmerber no objection was made by counsel 
which is quite different from the general objection 
by counsel in the instant case. ; 
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QUESTIONS PRESENTED 


1. Whether evidence that two witnesses had identified 
\appellant before trial was admissible under an exception 


to the hearsay rule? 
2. Whether there was sufficient evidence to submit the 


ease to the jury after two witnesses identified appellant 
as the robber and it was proved that appellant had in 
his possession fruits of the robbery a short time later? 

_ 8. Whether the trial court abused its discretion under 
Luck v. United States in ruling that the government 
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conviction? 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No, 20,278 


WILLIAM RAPLEY, APPELLANT 
Vv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was convicted of robbery (22 D.C. Code 
§ 2901) after a jury trial presided over by the Honorable 
John J. Siyica. He was sentenced to serve a term of 
three to fifteen years’ imprisonment. 

At trial the complaining witness, Mr. Irving L. 
Schneider, testified that a man, whom he identified as 
appellant, walked into his valet shop about 5 p.m., March 
5, 1965, and used a pistol to rob the shop of $200 in cash 
and 24 blank money orders. Appellant forced Mr. 


(1) 


f 


ri 
appel, to Mr. Schneider ;_and we were unable to find the “Min- 
2 utes of the Clerk” in the record on appeal. 
plea ATE 
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Schneider to use a machine to stamp each money order 
in the amount of $100. Appellant was inside the shop 
about 15 or 20 minutes; the shop was lighted well; and 
Mr. Schneider took a good look at appellant’s face. (Tr. 
35-41). 

During direct examination, Mr. Schneider testified, 
over objection, that he had identified appellant in a line] 
up on April 25, 1965. Three other people were in the 
line-up: a thin, elderly man who appeared intoxicated 
and two men who did not resemble appellant. The actual 
identification Mr. Schneider made outside in the hall 
after looking at the four men. (Tr. 42-45, 52-54). Later 
in the trial, a detective testified that five men were in 
the line-up, appellant and four men in custody at the 
time, and that Mr. Schneider had identified appellant in 
the room where the lineup occurred (Tr. 127-131). 
Both Mr. Schneider and the detective agreed that there 
had been no prompting (Tr. 44, 128).2. Cross examina- 
tion of Mr. Schneider and testimony from defense wit- 
nesses showed that appellant took some cleaning to the 
valet shop on March 28, 1966, about one year after the 
robbery, and Mr. Schneider did not recognize him (Tr. 
56-57, 214-216, 230-231, 263). 

A student at Gallaudet College, Mr. John Levesque, 
testified that he walked in the valet shop into the middle 
of the robbery but, because of hearing difficulties, did not 
realize what was happening until appellant, whom he also 
identified at trial, stepped over close and asked, “Do you 
want to get killed?” Mr. Levesque spent most of the 


2 Appellant states in his brief (App. Br. 7) that before appearing 
at the line-up, Mr. Schneider “had been informed by police that de- 
fendant had given the money orders in question to Mary Venable 
to be cashed, and had been shown photographs of defendant (Tr. 
52, 53, 71, 208; Minutes of Grand Jury Clerk).” (See also App. . 
Br. 14). The transcript references, according to our reading, show 
that Mr. Schneider could not remember whether he was told ap- 
pellant’s name before the line-up (Tr. 53); we could find nothing 
in Aietetsahee : of 
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time, about five minutes, studying appellant’s face, He 
remembered that the face was round with “eyes that 
glittered,” a goatee on the chin, no mustache, and a “pox 
mark” on the right cheek, (Tr. 68-67, 71, 77, 78). 
Appellant’s hair Mr, Levesque could not describe because 
appellant had worn a hat and had “changed quite a lot 
since the robbery happened,” some fourteen months be- 
fore, but when pressed to say whether the hair was long 
or short, Mr, Levesque answered short (Tr. 76-77). He 
did not recall many details of a description he had given 
the police and testified over objection during direct ex- 
amination that he had identified appellant at a prelimi- 
nary hearing three or four weeks after the robbery (Tr. 
69-71, 75-77). 

The description Mr. Schneider and Mr. Levesque gave 
the police at the scene was (Tr. 80-81, 176): 


Negro male, 28 to 32 years old; 5’5”; 140 to 150 
pounds, dark skin, pox mark scar on right cheek; 
black waist-length jacket; dark be-bop cap; dark 
pants; armed with revolver. (Tr. 176) 


One of appellant’s friends, Mrs. Mary Venable, testi- 
fied that he came to her house the morning after the rob- 
bery, March 6, and gave her twg-of the money orders 
taken from the valet shop, whi e cashed for him in 
a grocery store (Tr. 38, 86-89, 98). 

After a hearing out of the presence of the jury, when 
appellant objected on the grounds of relevancy, Detective 
Frank J. Navalaney testified that on March 23 a warrant 
issued for appellant’s arrest and that on April 25, about 

:40 a.m.,? he and a Detective Smith took the warrant 
to appellant’s house. No one answered a knock on the 
door. After a second knock, a noise came down the stairs 
and went to the back of the house. Detective Navalaney 
walked around the side of the house, flashed a light 
through a window, and found appellant in the kitchen 


?The unusual four for serving a warrant one month after the 
crime is ed, perhaps, by the testimony that follows showing 
appellant was evading arrest. 
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hiding behind a refrigerator. Detective Navalaney 
shouted his authority and purpose through the window, 
and appellant came out and opened the front door. Ap- 
pellant was arrested under the warrant and advised that 
“he didn’t have to make a statement, to [the detectives], 
he had a right to counsel, if he didn’t have counsel he 
could get counsel—if he didn’t have one the Judge would 
assign him one.” When asked why he was hiding, ap- 
pellant “said that the police were looking for him, he was 
in Pittsburgh and he came back and was going to turn 
himself in but was waiting till the following day.” He 
also said that “he didn’t do anything wrong.” Then ap- 
pellant dressed and went to the precinct. (Tr. 102-103, 
116-119, 124; see also testimony at hearing at Tr. 103- 
112.). The testimony at the hearing showed that the 
warning was given as soon appellant was arrested, 
and that appellant’s vemares were made “right_after” 
the arrest (Tr. 107-108). or. 
The trial occurred Se 
The record describes appellant at the time of trial as 
having a dark complexion, being about 28 years old,° 
standing 5 feet, 734 inches tall, weighing 189 pounds, 
having a mustache, being without “processed” * hair, and 
having three pox marks on his right cheek (Tr. 211-212, 
238, 261-262, 277). Appellant and his witnesses, all rela- 
tives or friends, testified that at the time of the robbery 
his weight was the same as or greater than his weight at 
| trial, he had the same mustache, he also had a goatee, 
| and his hair was long and in a “process” style (Tr. 141- 
142, 179-181, 188, 191, 232-234). Mrs. Venable, a gov- 
ernment witness but a friend of appellant’s, remembered 


3 Except for a statement that there was a question whether ap- 
pellant was subject to juvenile laws in 1954 (Tr. 219), which is 
the basis for our estimate that he was about 28 years old, the record 
does not reflect appellant’s exact age. The jury, of course, could 
judge his age from his appearance. The record on appeal does 
contain a motion for release on personal recognizance showing that 
appellant was born on April 29, 1937. 


+“Processed” hair is described at Tr. 166, 179. 
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that at the time of the robbery appellant was heavier 
than at trial and that his hair had been short and “proc- 
essed,” but she had not noticed a mustache (Tr. 94-96). 

For the defense, appellant’s wife gave testimony that 
he stayed home from work on March 5, the day of the 
robbery, and neither he nor she went outside the house 
between the morning of that day and the evening of 
March 6 (Tr. 187-138, 150-156). Her refrigerator was 
not in the kitchen, but in a pantry with a deep freeze 
and a washing machine. The pantry window was too 
high to look through, but the kitchen window was lower 
and through it could be seen the door of the refrigerator 
in the pantry. (Tr. 138-140, 164-165). 

Appellant’s brother-in-law, Mr. Morris Stokes, testified 
that he met appellant at 5 p.m. on March 5—the exact 
time of the robbery—and they went to Mrs. Venable’s 
house. About three or four hours later, Mr. Stokes went 
home leaving appellant there with Mr. and Mrs. Venable. 
The next morning, he went with appellant to a shoe store, 
where the two money orders were refused for insufficient 
identification; then, at Mr. Stokes’s suggestion, appellant 
took the money orders to Mrs. Venable. (Tr. 189-191, 
193-197). 

Finally, appellant testified that he stayed home from 
work on the day of the robbery but left the house about 
6 p.m. with Mr. Stokes. They stayed at Mrs. Venable’s 
house about three hours. Then appellant left, with Mr. 
Stokes remaining there, and went first to a club on Four- 
teenth Street, and later to a hotel where he participated 
in a gambling game with “Reds,” “Mitch,” “Kirk,” and 
other people whose names he did not know. “Reds,” 
“Mitch,” and “Kirk” he knew by sight but did not know 
their last names, addresses, or places of employment. 
During the game he loaned $75 to “Reds” and received 
as security the two $100 money orders. The next morn- 
ing, he took the money orders to Mrs. Venable after a 
shoe store refused to cash them when appellant could not 
produce a driver’s license. (Tr. 223-229, 243-257). 


6 
STATUTE INVOLVED 


Title 14, District of Columbia Code, Section 305, pro- 
vides: 

A person is not incompetent to testify, in either 
civil or criminal proceedings, by reason of his hav- 
ing been convicted of crime. The fact of conviction 
may be given in evidence to affect his credibility as a 
witness, either upon the cross-examination of the wit- 
ness or by evidence aliunde; and the party cross-ex- 
amining him is not bound by his answers as to such 
matters. To prove the conviction of crime the cer- 
tificate, under seal, of the clerk of the court wherein 
proceedings containing the conviction were had, 
stating the fact of the conviction and for what cause, 
is sufficient. 


SUMMARY OF ARGUMENT 


Testimony that two witnesses at trial had identified 
appellant previously in a line-up and at a preliminary 
hearing was admissible under an exception to the hearsay 
rule recognized in the federal courts. Prior identifica- 
tions are more reliable than courtroom identifications 
and there is a necessity for receiving such evidence, 

Since two witnesses identified appellant as the robber, 
there was ample evidence to send the case to the jury. 
In addition, the testimony showed that a short time after 
the crime, appellant had in his possession two money or- 
ders taken during the robbery. 

It was well within the trial court’s discretion to allow 
government counsel to impeach appellant with one prior 
conviction for assault, a crime entirely different from the 
robbery with a gun charged in the indictment on trial. 


q 
ARGUMENT 


I. Evidence that two witnesses had identified appellant 
prior to trial was admissible under an exception to 
the hearsay rule. 


(Tr. 31-84, 42-45, 52-54, 69-71, 127-181). 


There is no merit to appellant’s contention (App. Br. 
14-17) that the court erred in admitting testimony over 
objection (1) from the complaining witness, Mr. Schneid- 
er, that he had identified appellant six weeks after the 
robbery in a line-up, (2) from a police officer about the 
circumstances of the line-up, and (8) from another wit- 
ness, Mr. Levesque, that he had identified appellant at 
the preliminary hearing (CS. 2-3).° It is true that a 
hearsay question lurks whenever a witness testifies at 
trial about prior statements or testimonal acts, including 
prior identifications, and that the so-called “orthodox 
rule” would limit the use of prior statements to impeach- 
ing or rehabilitating a witness’s credibility; however, the 
scholars are unanimous and several jurists agree that the 
“orthodox rule” serves no useful purpose and should be 
discarded. The critics of the orthodox rule argue that 

hen a witness, in court and available for cross-examina- 
on, testifies about his prior statements, not only do the 
licies serviced by the hearsay rule have no application, 
ut that exclusion of the testimony also erects a barrier 
gainst the jury’s hearing the most reliable evidence.” 


5“CS,” refers to the Counterstatement, pp. 1-5, supra. 


¢The authorities are cited and discussed in Judge Friendly’s 

opinion in United States v. De Sisto, 329 F.2d 929, 932-934 (2d 

Cir.), —adenred, wD. OT 64) (holding admissible as 
affirmative evidence of guilt prior sworn statements of witnesses). 

See also discussion in Judge Washington’s opinion in Copes V. 

United States, 120 U.S. App. D.C. 284, 238, 345 F.2d 723, 727 

(1964) (holding it unnecessary to reach the issues presented by 

! the De Sisto case). In Byrd v. United States, 119 U.S. App. D.C. 

' $60, 361, 342 F.2d 939, 940 (1965), thig Court declined to adopt 

Fr isto reasoning. 


7 See authorities cited in note 6, supra. In particular, see Morgan, 
Hearsay Dangers and the Application of the Hearsay Concept, 62 
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Whatever be the merits of admitting all prior state 
ments, there is a narrower doctrine espoused by Professor 
Wigmore that finds a special exception to the hearsay 
rule for admitting prior identifications.* As long as the 
identifying witness is at trial and subject to cross-exam-— 
ination, prior identifications canno 


ished from other prior statemen 
Tong after the event and when the accused 
i cou bt: ‘ul 


Harv. L. REV. 177 (1948), showing that the four traditional dangers 
in admitting hearsay evidence—the dangers of admitting state- 
ments without providing an opportunity to cross-examine the de- 
clarant on his (1) use of language, (2) ability to perceive, (3) 
veracity, and (4) memory—are not present when a witness at trial 
testifies about his prior statements because he is subject to cross- 
examination on all four points. Jd. at 177-179, 185-188, 192-196. 
In fact, the earlier statements are more reliable than later testi- 
mony at trial in veracity and memory; for the lapse of time between 
the earlier statements and trial provides more opportunities to 
create corrupt motives, and the same time lapse necessarily causes 
the witness’s memory to grow dimmer. 


8 4 Wigmore, EVIDENCE § 1130 (3d ed. 1940). 
9 See note 7, supra. 


10 Wigmore, supra note 8; see United States v. Forzano, 190 F.2d 
687, 689 (2d Cir. 1951); People v. Gould, 54 Cal.2d_ 621, 354 P.2d 
865 (1960) (Traynor, J.); Cf. " United states, US. 
App, Bt SOT cd 509, 511-512 (1966) (inherent unreliability 
“when the identifier is presented with no alternative choice”). 


1 The state cases are collected in Wigmore, supra note 8. 


12 Kidson V. United States, 272 F.2d 684 (10th Cir. 1959) ; United 
States Vv. Forzano, supra note 10; Bolling v. United States, 18 F.2d 
863 (4d Cir. 1927). Other federal decisions have admitted the evi- 
dence either without comment or on other grounds. United States 
v. De Sisto, supra note 6 (the now celebrated prior statements 
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although never ruling squarely on the point, this Court 
has affirmed many convictions involving hearsay objec- 
tions to the admission of prior identifications.” 
Application of the prior identification exception to the 
hearsay rule is particularly appropriate in the instant 
case where the sole issue at trial, as predicted by defense 
counsel in his opening statement to the jury (Tr. 31-34), 
was identification. Defense counsel vigorously cross-ex- 
amined the identifying witnesses and explored in detail 
the circumstances surrounding the line-up. He prepared 
an experiment to show that the complaining witness, Mr. 
Schneider, failed to recognize appellant one year after 
the robbery. He even came to court armed with his 
client’s monthly ‘height and weight statistics during the 


in this case were actually prior identifications, and although not 
mentioned in the opinion, the record shows that the trial court 
admitted the statements under the prior identifications exception 
of Forzano); Rich v. United States, 261 F.2d 536, 538 (4d Cir. 
1958), cert. denied, 359 U.S. 946 (1959) ; United States v. Fox, 97 
F.2d 913 (2d Cir. 1938); Wininger v. United States, 77 F.2d 678, 
681 (8d Cir. 1935); Di Carlo v. United States, 6 F.2d 364, 365- 
367, 369 (2d Cir.), cert. denied, 268 U.S. 706 (1925); Bierndt v. 
United States, 3 F.2d 141 (7d Cir. 1925). Compare Poole v. United 
States, 97 F.2d 423 (9d Cir. 1988), holding prior identifications 
inadmissible when the person making the identifications did not 
testify at trial. 


13 Jones V. United States, No. 19,613, D. C. Cir., affirmed by order 
April 1, 1966 (two witnesses and arresting officer testified over 
objection to line-up identifications); Mott v. United States, No. 
19,544, D.C. Cir., affirmed by order January 31, 1966 (four witnesses 
testified without objection and police officer testified over objection 
to witnesses’ prior identifications from photographs) ; Williams v. 
United States, 120 U.S. App. D.C. 244, 345 F.2d 733 (1965) (prior 
line-up identifications not plain error; see also concurring opinion at 
247, 736); Dia v. United States, No. 18,855, D.C. Cir., affirmed by 
order February 25, 1965 (prior identifications admitted over ob- 
jection) ; Williams v. United States, 119 U.S, App. D.C. 190, 190- 
191, 338 F.2d 530, 530-531 (1964) (no prejudice in circumstances in 
admitting prior identifications over objection); Smith v. United 
States, 119 U.S. App. D.C, 272, 340 F.2d 797 (1964) (testimony 
of witness and police officer about witness’s line-up identification not 
plain error); Leeper v. United States, 117 U.S. App. D.C, 310, 329 
F.2d 878, cert. denied, 8377 U.S. 959 (1964) (line-up identification 
over objection; issue not raised on appeal). 
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period immediately preceding trial (Tr. 210-212). To 

be sure, the defense-strategy—tost-much of its thunder 

yin the face of the evidence showing that appellant had 

possessed fruits of the robbery a short time later, but 
identification was still central. 

The courtroom identifications were not made in a vacu- 
um—they had a history—and the jury was entitled to 
know about the prior identifications and the circum- 
stances in which they were made. The law in this juris- 
diction is clear that a jury can convict on the uncorrobo- 
rated courtroom identification of one witness.‘ To allow 
the jury to arrive at a verdict on such evidence, be it con- 
vietion or acquittal, without any knowledge of the fact 
and circumstances of prior identifications, would render 
the verdict no more reliable than the courtroom identifica- 
tion itself—which, as observed earlier, is of somewhat 
doubtful probative value (p. 8, supra). 


II. Since two witnesses identified appellant and since he 
had possession of fruits of the robbery one day later, 
there was ample evidence to support the jury verdict. 


(Tr. 35-45, 52-54, 56-57, 68-67, 69-71, 76-78, 86- 
89, 94-96, 127-181, 137-138, 141-142, 150-156, 176, 
179-191, 198-197, 211-212, 214-216, 219, 223-234, 
243-257, 261-262). 


Appellant’s challenge to the sufficiency of the evidence 
(App. Br. 11-13) is without any foundation. Two wit- 
nesses positively identified him as the robber (CS. 1-2), 
which in itself was enough to send the case to the jury.” 
Moreover, the government’s case did not stop there, for 
other evidence showed that appellant had in his posses- A) 
sion two of the money orders from the robbery less than 
24 hours later (CS. 3). 

To be sure, there was a discrepancy between the wit- 
nesses’ description of the robber’s weight during the rob- 


14 Fg., Jones Vv. United States, —— U.S. App. D.C. ——, 361 
F.2d 537, 539 (1966). 


15 Ibid. 
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bery and appellant’s weight at trial fourteen months 
later, and the complaining witness failed to recognize ap- 
pellant in the valet shop one year after the robbery (CS 
2-4); however, neither fact explains appellant’s posses- 
sion of the money orders. Nor do these facts affect the 
sufficiency of the identification testimony because, as 
this Court observed recently, when the record shows con- 
flicts in the evidence, “More than ordinarily the impres- 
sion made upon those who saw and heard the witnesses 
at trial is important in [the] case, lending support to 
the refusal of the trial court to take the case from the 
jury.” * 

In passing, we note that every conflict in the identifica- 
tion evidence related to features that appellant had with- 
in his power to change during the fourteen months be- 
tween the robbery and trial. Accordingly, the witnesses 
described the robber as dark-skinned, 28-32 years old, 
height 5’5”, and bearing a “pox mark” on his right 
cheek; and at trial, except for a difference of only 234 
inches in height, appellant fit that description perfectly shot 
(CS. 3-4). Those things could not be changed. The did & 
conficts arose over-a_muusiache hair—and-neiehb One cle -€ 
witness, Mr. Levesque, observed that appellant had 
“changed quite a lot since the robbery happened,” and 
the complaining witness, Mr. Schneider, who had identi- 
fied appellant earlier in a line-up, did not recognize 
him one year later (CS. 2-3). In summary, there was 
abundant evidence to support the verdict, and any con- 
flicts in the identification testimony, particularly con- 
flicts of the type involved in this case, were for the jury 
to resolve. 


16 Trimble Vv. United States, No. 19,942, D.C. Cir., September 15, 
1966 (slip opinion p. 2). In another recent case, involving the 
sufficiency of a description to provide probable cause for arrest, this 
Court recognized that ordinary citizens are often poor judge of 
another person’s height and weight, Brown v. United States, No. 
19,160, D.C. Cir., July 26, 1966 (error of six inches in defendant’s 
height). 
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II. The trial court did not abuse its discretion under 
Luck v. United States. 


(Tr, 219-220, 235, 304-305) 


Contrary to appellant’s contention (App. Br. 19-20), 
the trial court acted well within its discretion under Luck 
v. United States,” in allowing the government to im- 
peach appellant with a prior conviction. Before aloe | 


scat RMT PTETTPEETY 
under Luck. vernment counsel said that appellant had 
two assault convictions, one in 1954 in North Carolina 
and another in 1958 in Baltimore, but that the govern- 
ment wished to use only the second conviction, for there 
was a question whether appellant was a juvenile at the 
time of the first conviction. Defense counsel objected to — 
impeachment because the conviction was seven years old, 
it was for a similar offense, and an assault conviction did 
not show lack of truth or veracity.* (Tr. 219-220). 
After the trial court ruled in the government’s favor, 
government counsel used the conviction but did not men- 
tion it in his closing arguments to the jury (Tr. 235, 
270-280, 291-299). The court’s instructions to the jury 
clearly limited the conviction to credibility (Tr. 304- 
305). 

In these circumstances, admitting the conviction into 
evidence was not so lacking in a rational basis as to con- 
stitute an abuse of discretion. There was no substantial 
prejudice, at least in appellant’s mind, for he did not 
find the prejudice so overriding as to prevent him from 


17121 U.S, App. D.C. 151, 348 F.2d 763 (1965). 


18 Tt is settled ee under 14 D.C. Code § ssa ictions 
ess ibili Rastic V. United / 
States, 68 U. WC areT "168- Tz of rod 636, 637-638 (1937), 
cert. denied, ae U. s. 635 (1938) ; Colter v. Einbinder, 184 F.Supp. 
523 (D.D.C. 1960). Indeed, the settled construction of the statute 
allows impeachment with all felonleés-and misdemeanors regardless 
of whether they involve moral turpitude. Pinkney v. United States, 
—— USS. App. D.C., 363 F.2d 696, 699 (n.9) (1966); Campbell v. 
United States, 85 U.S. App. D.C. 138, 134-135, 176 F.2d 45, 46-47 
(1949). 
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choosing to testify. Impeachment was limited to a single 
conviction for assault, surely not the kind of offense from 
which the jury would be likely to infer a general pre- 
disposition to commit crime, particularly the crime 
charged in the indictment since any relationship between 
assault and premeditated robbery with a gun is remote. 
In a recent robbery case, this Court sustained a trial 
judge’s sua sponte exercise of diseretion to exclude some 
convictions but to admit convictions for burglary and 
petit larceny in 1954 and 1964.* Accordingly, the exer- 
cise of discretion in the instant case was supported by 
both reason and authority.” 


19 Trimble v. United States, supra note 16. 


20 There is no merit to appellant’s contention (App. Br. 17-19) 
that evidence of appellant’s behavior and words when arrested was 
inadmissible on grounds of relevancy. (See CS. 3-4). It is 
peculiarly within the province of the trial judge to strike the bal- 
ance between probative weight and prejudice, and manifestly, there 
was no abuse of discretion in this instance. E.g., Hood v. United 
States, No. 19,650, D.C. Cir., June 30, 1966 (slip opinion p. 5) (“The 
trial judge has always a discretion to [exclude evidence] where it 
is likely to be more prejudicial than probative, .. .”); see generally 
McCormick, EVIDENCE § 152 (1954). Appellant refers briefly in 
his argument (App. Br. 19), but not in his questions presented, to 
Escobedo V. Illinois, 378 U.S. 478 (1964), as authority for excluding 
the words. Suffice it to say that a warning was given; that the 
circumstances surrounding the statement do not bring it within the 
holding of Escobedo as defined by the Supreme Court in Johnson V. 
New Jersey, 384 U.S, 719, 733-734 (1966) ; that trial counsel ob- 
jected solely on the ground of relevancy; and that the issue cannot 
be raised for the first time on appeal, cf. Schmerber v. California, 
384 U.S. 757, 765-766 (n.9) (1966). 
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CONCLUSION 


THEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davw G. BREss, 
United States Attorney. 
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